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FOR TIS. ; 


Sir JOHN DEMP TER of PITT 
Younger of TULLOCH, 


# ” 
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 'purſiied the Deſign of recovering Payment againf the Earl, with a new 


\ Addreſs; and by exteportinary 1 ors : The Earl takes, liberty. plainly and: 
Gr is Majeſty's Privy. Council, and 


” 
WY" ww 
< 


| *'> fairly to {tarthis Cats; .chat che Lords gf 
| the whole Nition, may be ſatisfied, that 4hg Mavage df. the Acian 

| dingegeinſt him; and Defign which" the Purſuers points at in all this Aﬀair, (a- 
yours more of an /atrigue than a Legal Proceſs : Bur -his Lordſhips Caſe being in 
the hands of His Majeſty's Privy Council, he is no ways doubtful, but thac theſe 
Arts will be diſappointed, and that his Lordſhip will obtain the ſame impartia! Ju- 
ſtice, as is daily diſtribute-to the reſt of the SubjeQs. 7 __ 


4 » 4 F . 
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; The Earl does nor dilown, that Pztliver did obtain a Degreet againſt him be-. 
forethe Parliament; and that 7uſech did intetpoſe. for my Lady his Mother, as 
an Atteſtor for her Cautioner ; and to his power he never did decline to make (a- 


to Tulloch: But the Endeavours. by which 7 u/och and Pitliver have ſuffered them- 
out conſidering that they ſerve only the ProjeQ of others, who deſign ro Ruine 
| and Overwhelm him, is unjuſtifyable. Gn | 


vs 
n 


# *« . 


| And this will appear the more evide | 
repeated Offers, which the Earl has made to Sir Fobu Dempſter the Purſucr for his 
Security, It is known, .. that 'the Eart's Eſtate was left him involved in burden, 
and that he has never had any acceſs to it, but as it were by Favour :. And there- 
fore z is impoſſible that the Earl can raiſe conſiderable Sums of Money upon De- 
mand. - PODK St 


interpole their Credit for him, and that the Earl has, offered to Sir John, and has 
ſhowen the Letters under his Friends Hands to inſtruct their readinels.. , | 


. His Friends indeed, tho they were willing to have ſecured. Sir Joby ; yer. they 


were not Willing to engage themſelyes to all his Creditors, and therefore they 


would do nothing untill the Earl was at freedom, leaſt ſome new invention might 
be found while he was priſoner,and in Gripps of ſome other ill invented Lybel and 


bold Caltumneys to draw them further in, and Sir John having rejected that Pro-. 


poſition'did not'only obſtrut his ownPay ment, but clearly ſhew that his Adyerfaries 


aro thoſe who ar bottoty deſign the Earl's Ruine. ' And let Sir Joby fancy'to him-. 
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IR Joby Dempher uid Tullech havitig niade a great Noiſe in this Caſe, and 
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risfation to Sir Fobn, or give Secutity, or to ſignify all grateful Acknowledgement. 


ſelves to be engaged, to invegle the Earl, and obſtruQ their own payment, with-- 


dently; if your Lordſhips ſhall conſider the. 


Ic is alſo impoſſible to inverit any ether'way for Sir Jobt's Security, | bur thar. 
ſuch-of theEatls Friends andKindred, who are of unqueſtiqnable ſufficiency ſhould - 
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felf what he pleaſes, the Rigors which the Earl ſuffers under the preſſure of priev. 
ous Sickneſs and Pain, may well haſten cheperiod of the Earl's Life, but will ne- 
ver advance Pitlivers SatisfaQtion. or Security, tho is Lord{hip ſhould Rotr in 
Priſon, and be the ſingle inſtance of great Severity and Hardſhip. © ng] 
| As for Tulloch :'1ts true he did very kindly interpoſe for the Counteſs Dowager; 
but Qifl” ic wits bur'as an arteſtbr ofa Cauriener,;anfl whereby the .can never Tat 
fcr any Damrjage:Beqaule what he-atteſind was tarcpihieCauioner was & isSuffici- 
ent, and enjoyes an'Eftate byond The Vatue' of the Sum. And his Zeal to Haraſs 
the Earl inzb;s Matter, does diminiſh the value of his former good Office. 

"The Earl 'Yoes"ribt dpprove of any violence «committed upon amy Geuileman; 
and much leſs upon7uBochand ir was below..him.co have doncanAQtion ſo outragi- 
ous, or {6 folliſh, as that whereof he is accuſed : And it's hardly to be ſuppoſed, 
that any Man of flpnour, or Commoy .Senle, will entertain the leaſt ſuſpition of 
the Earts acceſſion to it: For belides' that the thing was Barbarous and Inhumane 
of ir (elf, it-wasfooliſhand filly in the manner of Execution in the midſt of a Burgh 
Royal, in full Day-light, and without all Deſign ot ProſpeR. 
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' This being premiſed; the Lords are intreated To confider, That in the whole 


" 


Lybel there is not onediret At "of Unjuſtice or Violence lybelled againſt the 
Earl ; bur a great number of odiousCircymſtances4re ſo laid together, and ſett in 
fuch falſe light, as to give voccafion.to believe the Earl to hays had acceſſione to 


tie-Crimes lybelled : And'how far the Purſiters have ſucceded in theProbation of. 


this Marter, will afterwards appear: 


' There is a Petirion given in for the P 


was granted. 


- Itis Anſwered, That the Earl's not appearing at the Day, being the 4 of January; 
was occaſioned by theSeverity of the Winter; and his Lordſhip came up very ſhort, 
ly thereafter,. with the haZard of his'Life, ' notwithſtanding of the ſevere Sickneſs: 


and Pain he was under: Which your Lordſhips thought a ſufficient Excuſe, and 


rook off the Certification againſt him. ' Buc the Purſuers will never forgive the: 


4 . 


leaſt failing in punitilio to them, ar leaſt they are willing to lay hold upon any 


pretence, to as (trange and unheard of Reparations. _ .. 


. kk - 


Oo 


Ir is tre, your Lordſhips did indeed grant the Deſire of. the Purſuer's Petition: : 
Bur-when-all the Steps'of this Matter ate fully under your Lordſhips View and: 
Confideration, it will appear, That his Lordſhips has done all that was in bis. 
power to give Obedience: And that your Lordſhips: have never decided; That: - 
che Earl was direftly bound to preſent perſons who were not in his Service, eveh:. 
long before the raiſing of the Purlyer's Proceſs, and whereof one is dead, and-: 


the others (ro the Purſuers owh Knowledge and Conviftion) out of the Kingdom : 
So that a Cation to preſent them, would be juſt, in-a manner, to Fine the Earl 
in an-exorbitant Sum' for their Fault under, a GentlerName. 


” wy . 
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The Purſuers Libel conſiſts of Two Parts, A Deforcement, and the Riot commit- - 


ted upon 7u/och at Channery, As to the Deforcement (ſays the Purſuer ) he has pro- 
ven it marvellouſly-; in ſo far as, firſt he produces the. Meſſenger's Exqecution, bearing, 


That he apprehended the Bart by vertue of a Caption at Pitliyer's inflance, having bis 


Bla: 


Purſuers, Repreſenting their Libel, and that; 
none of rhe-Defenders appeared at the firſt Diet ; but the Earl having afterwards. 
come up, the Purſuer: gave in a Petition repreſenting, That no legal Sentence: 
could be execute againſt his Lordſhip in his own Countrey : And thereſore crav-. 
ig, That before he ſhould be allowed co go home, he might be.ordained to find: 
Caution to compear in all the Diets of Proceſs, obtemper the Sentence, and pro-- 
ducethe other Defenders who were his Seryants. And accordingly the Petition: 
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v-. | Blazon diſplaied ; but immediatly, he, by the aſſiſtance of the other Defenders, did ;.. 
" rricate himſelf ; and the Meſſenger would have purſned him, but he was detained forci- 
in | Bly by the other Defenders, and Beat. 2do0. The two Inftrumentary Witneſſes ;. viz. 
. | William Roſs and Donald Bain,  depone upon! the Perity. of the Execution, except as 
rr; | to ſome ſmall Circamſtances,. ſuch as, That one of them, ſays, He did not rememler. the 
it. | Meſſenger had any Letters or Papers it his and, 0 did he ſee the Meſſenger lay old 
i= | apon the Earl, or intimate to him at whoſe inſtance he was Priſoner, . And the. other 
is | Witneſs depones, That he did not ſee the Mtfengers Blazon diſplaied;. an d that be did 
vot ſee thi Meſſenger take the Earl by the Arm. And 3tio. . The Deforcement is further 
n, | proven bythe Riot, which was on account of Indignity done to the Earl, aud thar Tul- 
# | loch might crave the Earl pardon, and” engage never to. purſue the Deforcement, , : 
d, | _ Againſt the Probation it is objeQed fnethe Earl; rmo.. That the Execution of 
of | Deforcement is no Probation, unleſs it be atteſted by habile Witneſſes * And the 
ne | Meſſengers Oath would not be received in this Proceſs, where ic.lybells, that, he 
zh | direly was injured; and therefore much leſs can his naked Execution . make 
\ | Faith. 24s This Execution isnor Probative, becauſe it, is redargued as falſe-by 
le | the Teſtimonies adduced by the Purſucr himſelf, - ſuch as they are.. 32/7. The 
he, | Circumſtances in which the Teſtimonics vary from the Inſtrument, ace very ma- 
in | terial; inas far as both Witneſſes concutr .tadifargue that part of the Execution, 
0 | hearing, That the Meſſenger took my Lord by the Arm. Whence it clearly ;follows, 
of. | thatthe'other parr of the Execution bearing, That my Lord did extricat himſelf by 
. | the afiſtance of the other Defenders ; which gives Reaſon to believe rhe Matter to. 
have *been "done by Fotce, isfalſe : And:my Lord never being inthe Meſſengers 
Hands, he cannor be {aid to have Extricate, himſelf. And the trurh is,. the Meſ- 
ſenger did neither Intimate, the Intereſt of any. Party to my Lord, nor did he offec 
1-0 . doo or hihder him to go to his Boat: And onthe other and, .;the Earl did 
d; | nor know, tiot did Ever approve of the leaſt Rudeneſs done the Meſkenger : And 
d-: | William Roſs does poſitively depone, That he did not ſee any of the Defentters forcibly 
n: | to have Extricate the Z2rl ont of the Meſſengers Hands. } 4to, It is not proven, 
that the Meſſenger intimat Pitlivers Intereſt, or name fo much.-as his Name. 
J.: | Now thata Patry ftiould ſurrender roa Meſſenger, juſt becauſe be ſays, he js bis. 
[-; | priſoner, withoutlo mych as telling, at whoſe inſtance, and for what ; is abſurd to 
is; | pretend. It is rue, a MelJenger. needs not read the Letter of Caption, unleſs he 
d | be required: But that he ſhould 'nor fo much as Tvtimare the partys Name, nor the. . 
1; | Cauſes, were to tnake him top atbitrary, And ir were ſtrange to inferr a Crime 
y | from having nakedly gone” away in| theſe Circumſtances. 57v. Beſides that, he 
; | neither laid bo/d upon the Ear], nor Intimate the Parties intereſt, , It is not ſo much. 
1:: | as. proven, that, the Blazon was diſplayed :.. And Dazjel Bain, . one-of the. 
d: | two Witneſſes, depones, Z7e d7d not ſee the Blazon aiſplayed: And this at leaſt was. 
is | eſſential and'neceſlary : And unleſs it wete praven, there cap be no. Deforcement 
it | ſuſtained. 620, Of theſe rwo Witneſles, one was a Boy, . and burjuſt of an Age 
: | capable to be a Witneſs : Theqtheris not only of 7u/och's awn Clan and Depens-, 
I: | dance, butis deſigned in the Execution his Servant; and therefore he is taken cum 
BL | Ces 
[ Astofthis the Purſuer do pretend, ThatBain muſt be ſuſtained as being teſtis loſtru- 
' | mentarus, wotwithanding of: his being a Servant, and that it was fo. decided by the 
- | Joftice Court March 1662 and July 1669 Murray. contra French. 2do. 4/tho .he was 


- | TullochsServazt the tine of the Deforcement ;. yet he is not now his Servant, when he 
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j» | f* adduced as. a Witneſs, * 3tio. .Pitliver is properly. Parſuer of the Deforcement, and 
s: | 607 Thllocd, © | | F | 
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It is Anſwered for the Earl, 10, That Inſirumentary Witneſſcs in Law, are nor 
only Witneſſes who ſign the Inſtrument of Noxtars as ſpegzaliter rogati ; but ſuch 
as ſign Witneſles ro Subſcriptions of Parties: Inſtrumentary Witneſſes as to the Sub- 


ſcription of Parties are Receivable, though they be other ways Inhabile; becauſe 


the Party does make choile of them to be Witneſſes in that Matter, and thereb 

Renounces the Exception of Inhability : Burt Witneſſes in the Inſtruments of Not- 
rars ought only to be ſuch as are otherways Habile ; becauſe he has in power to 
renounce the Exception as a Party has, And as to the Deciſion, thar in March 
1662, the Paitics are not cited: And the Deciſion Murray contra French in the 


' 1669, is indeed cited by Sir George M*Xenzie in his Criminals ; but the ſame Au- 
'rhor docs very fully and plainly redargue it: And he obſerves, that the Lords of 


Seſſion upon the 25 Faly 1663, itiah Aion of Deforcement concluding Repara- 
tion of Civil Intereſt, did moſt expreſly deretmine the contrary, and ordain the 


'Deforcerment to be proven by moſt unſuſpe& Witneſſes. Seing therefore, - that 


this Deforcement, which is a Crime, and is ſeverely puniſhable by our Law, is 


n2tac all proven; and any pretence- of Probation ſtands upon Inhabile Teſtimo- 
nics : And ſeing likewiſe that Law does require in Caſes of deforce, Proofs clear 
like the Light of the Sun ; Ir is impoſſible your Lordſhips will ever ſuſtain this 
' preſear Detorcement. 2do. Baiv being Tulech's Servant at the time. of the Execu» 


tion, he ought not to have been inſert as a Witneſs at all ; and his Maſter's hav- 


ing afterwards apparantly diſmiſfed-him on purpoſe only to qualify him for an E- 
'vidence in this proceſs, cannor rendet his Teſtimony leſs ſuſpe, that __ 


and AﬀeQarion increaſes the Suſpicion: And it is certain he.is his Fator, an 


does attend him in this very Town, And as to the'pretence, That he is not ad- 
duced for Tulloch, Buz for Pittiver, who is Purſuer of the Deforcement. It is friv 0: 
lous and yain; for the Council Letters are in name of Pzeliver and Tulbech, as joint 


Purſuers: And it is evident Tu/ch for his Relief had got that Caption, imploy- 
ed the Meſlenger, and was preſent at. the pretended Deforcement: . So that he 


'has moſt dice&ly an Intereſt in the Procels, 


Itistrue the Teſtimonies concurr as to ſome Violence done by Mr. Wifiam Baily 
and SimonM*Kenzie,two of the other Defenders .But whar is that to the Ear/2Have 
rhe Witneftes proven, that cithcr he put to his Hand ; or ordered them to do it? 
No, they have'nor. Bur the Purſuer pretends, Firſt, That the Earl did approve of 
what was done by his Servants, by continuing them in his Service, Secundo, That be 
is in Law, tyable for their Paults: BATHS Tl Ong 

It is Anſwered, © This is a pitiful Inference; - A Man cannot turn off. his Se 


- 


vants berwixt Terms: And the keeping of a Man's Servants for his neceſſary Uſe, 


» 


imports no Approbation of rheir Faults : And. it often happens; that Maſters rd 
cies; wards perſons of far Higher CharaQer than Pitliver or Zuloth: And yet & 
were-hard from thence to make them Art ang Part in their Folly.  _ 
The Second part of the Purſuer's Libel is, the Riot committed at Chennery, where 
the Earl's part of the Crime is only as acceffory Art and Part : But which the Pur- 
ſuers infers from no Ground of Law ;* and therefore tliey do lay the ſtreſs of rheix 
Cauſe upon the Lawsagainſt the FZighiand Qhifrains. .. 28) 


v 


It is proven indeed, That Tulloch was barbaronſly fed, ; which the Zacl dereſ 


and condemns als'much as any Man : But thar he was carried to the Earl's Houl | 


F K: | : . | — gg "ay. 
or Cloſs, is not proven : That there were meſſages paſt berwixt the other D& 


fenders and-the Earl, the time of the Abuſe, is not proven : On the contrary Mt, | 


Melesd depones, That veither the Earl nor hit Mother were at hone; but were gave 


ſorns 


eaio'rheſc Seevanrs, 6ven when they tes guilry of groſs and” unjlſtifiable laſolelf 


| 


} 


og” (..$.-3 Fe EEE > AER 
fome Miles off the Town; and that he was told ſo by my Lady Anna McKnenzie 
my Ladys Siſter, Mrs. Margaret McKenzie:his Cufine having asked for them at the 
very time, Nor is the Caſtle of Channery the place of my Lords. ordinary. Reſi- 
dence, as William. Roſs and Baillie McCulloch, and Peter Lamb, Three of the Wit- 
neſſes, did expreſly depone. Iris true, it was not marked in their Depoſitions, 


rho' the Earl begged ir ; But the honourable Members of the Commirtee will not 
have forgotten it: 


in like manner the Purſuer having Interrogat ; bow long Mr. Williani Baillie 
and the other Defenders were pcontinued in; the Earls Service ; Peter Lamb one 
of. che Witneſſes deponed, That he beard the Earl was very diſpleaſed at him for what 


bad hapned, and turned bim off immediatly thereaſter,and that be ſaw him idleeup and 


down the Country. And tho' this ſeems very neceſſar for clearing, the Truth, and 
the Earl's Innocency ; yet P7tlivers Procurators would not ſuffer it to be inſert 


in the Depoſitions : Burt the Committee allowed the Earl to atteſt them in the 
matter:And the Purſuers are ſa. far convinced, that their Probation is defeQive ; 


eſpecially as, .to theſe Circumſtances which load the Earl, that they were fain 


ro excule it, laying the blame on Witneſſes that are Cited and not come; not mind- 
ingthat they have a Warrand to the Sheriff co ſecnre the Witneſſes till they ſhould 
find Caution to appear. But the Purſuers pretend to ſupply all by Zu/loch's own 
Oath; which» how it came in the thought .of any Lawier or modeſt Man, is 
not Conceiveable; Bur jtis like all the ether Propoſals in.cheir purſute: . _ 
_ The laſt & greateſt Effort is, The Argument to make theEarl lyable for theFault 
of his Servants founded upon the 227. 4 Par 14. Ja. 6. 4ppointing Maſters and 
Landlords in the Highlands, to be anſwerable for their Men and Tenents ; and which 
is extended to the caſe of publick Peace, and for preſerving thereef, as well as to that 
of Thift, Reiff and Oppreſſion: By the 39 Aft of the fourth Seſſion of this current Parlia- 
ment, the former Laws are.extended to the caſe of the publick peace : And which is 


already ſuſtained by your Lordſhips Deliverance upon a Petition 7 July laſt; and which 


was likwiſe praftiſed in the caſe the Earl of Seaforth againſt McDonald, in the Tear 
x 669 . Upon which occaſion the Council did ordain all Landlords in the Highlands to 
be lyable for Deforcements committcd on their Ground, unleſs they deliver up the Offen- 
ders. SE | 7 ND oo non pa no, 

To this Argument it is anſwered. Primo, That the Laws and AQs of Parlia- 
ment, whereby Highland Chriiftians were made anſwerable for their Men,did con= 
cern only thc caſe of Thift, Roberies, and Depradatione. . Secundo, They were 
not ſimply lyable for the Damnages done by them, bur being required, they were 
obliged to find, Caution to make their Men Tennents and Servants anſwerable to 
Juſtice, which naturally implys, That they. ought ta be.required to produce them; 
and is ſo exprefly declared by the 94. Af Par, 1x. Fa. 6: and the 227 At Par, 
I4, does not Innovart it, but. eſtabliſhes a new and. further. Security whereby the 
Maſters were bbliged to find Caution to.make their men Tennents and Servants 


anſwerable to Juſtice : And for that effect the haill perſons ſuſpeed were to be 


given into their Maſters in Valentines. So.that the, E. having never. beenre+ 
quired,(o long as hisServants were in hisFamily, or power, ie cannot be lyable how 
to preſent them: And all. thar can be required of him now js;. to do exact Dili- 
gence to apprehend them, if they be on his Ground, that they may be preſented 
to Juſtice, And the Earl does produce Inſtruments upon his intimating ,to his 
Tennents and Vaſlalls to Seiſe and Apprebend or diſcover: them ; as. allo of his. 
Diligence to ſearch them;And:if theCouncil does not think that he is willing to fol- 
low any-atherMethod that ſhall be anc tram ſignify bis willingneſs to obey,but 
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require a thing impreſtable uhdet a Penalry,and to admit of Evidence of Obedience 
to excuſe it,is upon the Matter a heavy Fine; Which its confidenrly expected the 
Lords will not eſtabliſh as a Preparative: 3tiv, AS to the 39 Aﬀtof che 4 Seſſion of 
this current Parl: It does indeed extend the FormerAcs tothe caſe of the-publick qui- 
et & peace: But Firſt, Thar-AQt docs futniſh a plain Argument for the Earl; for from 
that At it appears, that the fortier Acts Jid only comprehend the Caſes of Thift 
Robbery, Oppreſſion and Depredation, and that it required a moſt ſpecial Fw 
tute to extend it to the calc of the publick Quiet and Peace: Ergo the Earl can- 
not be lawable.upon the Ground of the former Acts of Parliament. 24. He can- 
not be liable by vertue of the forefatd 59 AR, which does not concern the Caſe of 
private Injuries or Violencies ; But the A@ being made in Aww 1693, when the 
Highlands wete not fully eſtabliſhed vfider the Govertiment, that. AR was exren- 
ded for the Security and Eſtabliſhment of the Government and publick Peace. 4to; 
As to the inſtance of the Deciſion betwixx the Eatl of Seaforth: the Defender's Fa- 
rher, and M*Donald, with the Ofdinance of the Council, That Landlords thould 
be liable for Deforcemeits wpon their Grounds. It is Anſwered, Thar it-is very 
queſtionable how far the Council could extend a Penal Law in the caſe of Thift, 
Robbery, and Depradatioh, ts the caſe of Deforcement, without an A of Par- 


liamem, 240. By that Ordinance of Comineil, Landlords were only liable for De: 


forcements upon their Grouitd; - and #4 &/? neither the Deforeement nor Riot was 
upon, my Lord Szaforth's Ground, -it being alledged- that the Deforcement hap- 
pened at [averneſs, and the Riot at Chamery, both Burghs Royal-. 3eio: The 
Landlords are not ſimply made liable for the skaith, but only -if they do nor de- 
liver the Offender, which muſt be always underſtood if rhe Defender be in theit 
power when required. | ee =" 21 eo © 
And your Lord{hips woufd confider not only that Penal Laws are notto be &x- 
tended raſhly de cafu 7» cafim, that this Decifion will concern in the Event and 


Prepararive to the wholeLandlords in theHighlands,and make them liable nor ONn= 


ly for their Men, which are their 'conftant dependence, and their Tenents, bur for 
their hired Servants, who ſerve them 'one Term, and go away the next, although 
during the-cime of their - Service they be not required to preſent them to Jaſtice. 
This 1s abſolutely New, and in all appearancc Landlords may at, laſt be made lia- 
ble for their civil Debrs: Sn, fs 
© Iris true, and the Earl is not ignorant, that when this Purſute was a raifing, the 
Purſuers to load the Earl, 'and pive the better Colour and Riſe for any Hardſhips 
he ſhould meer with, did dtelamvinar Stories againſt him, and fill the Minds and 
Ears of People with Prejudices : But your Lordſhips are not ro be wrought upon 
in that manner-- . The Earl cannot doubr that his Caſe will be conſidered impar- 
tially, fetting aſide his Quality, he has the Priviledpe art leaft 'of a Common Sub- 
jet. And whatever the Putluers:may vainly fancy co themſelves, your Lordſhips 
will not proceed fo, as by'the Preparative to expoſe the reſt 'of the Nation, or have 
regard torheſe extrinſick Stories, which neither are, nor ever 'oan'be proven. The 
Nation is now no lohger under the 'Barbarous Maximes, That a Hair ought to be 
Hunted, but a Fox to be Deſtroyed in the Seat. Your Lotdſhips'of Privy Council 
are in uſe, and will certainly proceed, according to the Rules of Law and com- 
mon form. ne, SF 3 | 
It is therefore confidently expefted, that your Lordſhips will Aſoilzie the Earl from 
this groutdleſs Complaint, carried on in ſs extraordinary a'manner, as if the 
Lawes of the Nation were not enough for the Piirſuers Security, without new inven« 
tions, 'and to diſcharge the Earl of bis Impriſonment upon this account. ; 


